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XapKiBChKHI HAI[IOHATBHHUN YHIBEPCUTET BHYTPIIIHIX CIIpaB

IHPABO OCIB I3 IICUXO-IHTEJIEKTYAJIBHUMMU BAJTAMHA
HA IT'OJIOCYBAHHS: JOCBIJ] KPATH AMEPUKHU TA €BPOIIA

Tpunyun pisnocmi, 3axpinieHuil y HU3Yi MidICHAPOOHUX 002080PI8 Y chepi npas ntouHU, He MAE
BUHAMKIG 1 He 0OMENCYEMbCA 3a 03HAKOI0 300po6’a. Lle cmocyemvces i npasa na pienuil docmyn
00 NONMUYHO20 AHCUMMISL, SAKULL GKIIOUAE 6 ceDe 1 npago bpamu yuacms y 2010Cy6anui. Y cmammi
PO3271510Ar0OMbCL NUMAHHS 00CIYNY 00 Yb020 NPAsa 0cib ocobausoi kame2opii — ocib i3 ncuxo-inme-
JIeKMYanbHUMU (MEHMATbHUMU) NOPYUWEHHAMU 300p08 5. L kamezopia ocid cmanosums HAyKosuil
iHmepec came uepes c8oH 0COOAUGICMb | BIOMIHHICMb 8I0 THUIUX, WO NOJASAE Y MICHOMY 38 3Ky
npoyecy npagopeanizayii 3i cmaHom 300pos’si 0coou, 3 MONCIUBICINIO NPUUHAMMS Helo YC8i0oMle-
HO20 piuienHs ma po3yMIHHIL MONCTUBUX U020 HACTIOKIG. 3 Memolo 3 ’acy8ants cumyayii y 0esKux
Odepocasax ceimy mu nposenu 00caiodcens oesxkux kpain Ilieniunoi (CLLIA) ma Ilisdennoi (Mek-
cuxu, Yuni, [lanamu) Amepuxu, €sponu (Himeuwunu, Imanii, Maromu, Pymynii), na niocmasi sxo2o
3p0ONEHO BUCHOBOK, WO 3AKOHOOABCBA YUX KPAIH MAOmMb Pi3Hi nioxoou 00 00Cmyny ocio i3 ncuxo-
IHMeNeKmyanrbHUMU 8a0ami 00 8UOOPHO20 NPOYeCy, BKAIOUAIOYUU K AKMUGHE, MAK | NACUBHE NPABO
eonocy. Ymoeno 3a cmynenem 3abesneyents 00cmyny 00 2010CY8aAHH My NOOLMULU Yi depicasu Ha
3 epynu — Kpainu 3 GIOKpUMuUM 00CMYNOM MAKUX 0ciO 00 2010CY8AHHI, Mi, 0 ICHYIOMb NEe6HI Kpu-
mepii, 34 AKUMU BUSHAYAIOMbCS THOUBIOVATIbHI CNPOMONICHOCTE 0COOU 30ILICHIO8AMU BOJICGUABILEHHS,
po3symimu ¢80l Oii ma ixHi HACAIOKU, KPAiHU, 0e, He36aNCArYU HA MUn i CMyniHb Po31adie maKko2o
cnekmpy, 6i0cymHiti 0ocmyn 00 yb0o2o 6udy noaimuunux npae. Ipuuomy y Cnoryuenux [llmamax,
Oe KooiceH cyb’exm hedepayii mae c60€ 3aKOHO0ABCME0, Marwmy Micye 6ci mpu sapianmu. Taxooic
3aznaveno, wo y medxcax €eponeticokoeo Cor3y npomsaecom oCmManuix 0ecamunims copmysanracs
MeHOeHYisl He 0OMEdCeHHs Npasa 20a0Cy 0CiO Yepe3 HAAGHI Y HUX MeHmanvhi éaou. Kpim moeo,
BUCTOBTIOIOMbCSL. OYMKU 13 NPUBOOY OOYITbHOCMI 6HECeHHS 3MiH 00 HAYIOHATbHUX 3AKOHOOABCE
Oesikux Kpain €8pocor3y wooo CKACYBAHHS YeH3Y NCUXIUHO20 300P08 s ma Oi€30amHOCmI (KO
NPUBHAYEHULl ONIKVH,).

Knwuogi cnosa: nonimuuni npasa, npaso Ha 2010CY8aHHs, 0COOU 3 8A0AMU NCUXO-THMETEKNY-
ALHO20 Xapakmepy, 0coOu 3 0OMENCeHUMU MONCTUBOCMAMU, BUOOPYI YeH3U, 00MENCeHHs Npas,
Koneenyis npo npasa ocib 3 ineanionicmio.

MocranoBka nmpodiaemu. JlieBi nepkaBHi rapaH-
Tii Ta 3a0e3Me4eHHs] MOXJIMBOCTI KOXKHOI 0COOH
y JeprkaBi peari3yBaTH CBOI IMpaBa € Ti€I0 03HAKOIO,
IO XapakTepu3y€e pPO3BHHEHE, AEMOKpAaTHYHE CyC-
MJIBCTBO Ta COIiaIbHY, TPABOBY JepikaBy. 3abe3-
MEYCHHsT PIBHOCTI TIpaB, CBOOOM i MOXKIHUBOCTEH
Ha JIEp)KaBHOMY piBHI HaJ3BHYaliHO BAXKJIMBE IS
OKpPEeMHUX Kareropiii ocid, siki moTpeOyoTh 0co0mm-
BOi yBaru Ta Typootu 3 Ooky nepxasu. OcoOnnBo
BOJIMBO II¢ JJIs OCi0, KOTpi depe3 Bagau 370pPOB’S
MaroTh OOMEXEHI MOKIUBOCTI Il Oe3MepelIKo/-
HOI peaiizarii cBoix mpaB. st Takux oci0, mopis-
HSTHO 3 THIIUMH, TIPOIIeC TpaBopeaizaiii Moxe OyTH
YCKJIQAHEHUH HE JIMIIE yepe3 00 €KTHBHI NPUYMHH
(cTa" 370pOB’s), a ¥ "Uepe3 CTepeOoTHNH Ta Oap’eph
y CYCHUIBCTBI, 32aKOHOAABCTB1, 0COOIMBO SKIIO MOPY-
IICHHS 3/I0POB’S MAIOTh IICUXO-1HTENEKTYIFHHI 200
KOMIUICKCHUH XapakTep. 3a3HaueHl HeraTHBHI (ax-
TOpPHW BIUIMBAIOTH 1 HA MOXUIMBICTH peaizalii moJi-
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TUYHUX TIpaB 3a3Ha4deHoOi karteropii ocib. [leprkaBu
BUPILIYIOTH 11€ MTUTAHHS PI3HUMH [MUITXaMH 3aJIC)KHO
Bl MEHTAITETY, PO3BUTKY, TPAIHUIIiN, IO BimoOpa-
KA€EThCSI y HAIIIOHAILHOMY 3aKOHOAABCTBI.

AHaJi3 oCTaHHIX JOc/igxkeHb i myOJikamii.
[IpoGsema MOXIJIMBOCTI OpaTH ydacThb y BHOOpax
i pedepenaymax oci® 3 OOMEKEHHMH BHACIHIJOK
TICUXO-IHTEIEKTyaTbHUX / KOMIUIEKCHHUX BaJl MOXK-
JIUBOCTSMU € TIPEJAMETOM JOCII/DKECHb 1 HayKOBOL
yBaru BYCHUX i3 pi3HUX KpaiH, cepen skux Y. Komen,
Ix. MakKensi, K. Hares, P. Copenruno, b. Kemi,
M. Ham, C.X. ®piaman, A. lopon, H. Kypc, T. Cto-
noBu, A. PaGa, 1. Manamen, JI. JloHcki. 3a3HadeHi
Ta IHII HAYKOBII pO3IVISAANM THTAaHHS JOCTYITY
0Ci0 3 OOMEKEHHUMH MOXJIHUBOCTAMHU JO TOJIOCY-
BaHHS 3 PI3HUX aCIEKTIB — y4acTi y MapJaMeHTChKHIX
BHOOpaxX TAIiEHTIB i3 MEHTaJbHUMH BaJaMH, SIKi
nepeGyBatoTh Ha mikysanni (M. Manamen, JI. Jlon-
cki, C. Hoam Ta iH.), IpaBa roJIOCyBaTH IaIli€HTIB



Koncruryuiline npaBo; MyHinunaabHe npaBo

NCUX1aTPUYHMX 3aKIaJiB i3 HOMIA LY COLianbHOI iHTe-
rpamii (A. Hopon, H. Kypc, T. Ctonosu, A. Paba),
OISy CUTYAIlil 3 peati3alli€ro mpasa rojiocy ocio i3
ncuxivanmu Bagamu B Ipmanmaii (b. Kemri, M. Ham),
cranHy peadizaiii Budbopuoro rmpasa y CLIA (Y. Kone)
Tomio. Ha moctpaasHcbkoMy IpocTopi y CBOIX A0CTi-
JUKCHHSIX TIMTAaHHS DPIBHOCTI Ta JOTPUMAaHHS IIpaB
0ci0, sIKi OTPUMYIOTh IICUXIaTPUYHY JIOTIOMOTY, OCi0
13 IICUXIYHUMH PO3JIaZlaMU TOPKAIHCS TaKi HAyKOBIII,
sk K.C. AOpamsin, M.B. bapanosa, M.A. beses,
B.B. JlamaeBa, B.B. [lenucenko, A.K. CoOoneBa
Ta iH. [likaBo, 110 3rajgaHi AOCIITHUKH € (axXiBLUIMU
y PI3HHX Traiy3sX HayKd — COLIOJNOrii, MeAWLUHI
Ta Mcuxiarpii, FOPUCTIPYICHITIT.

[ocranoBka 3aBmanHsa. B VYkpaini, Ha Xaib,
TeMa peaizallii mpaB oco0aMu 3 IICHXO-iHTEIEKTY-
QTBHUMH Ta KOMIUIEKCHUMH BaJiaMU HE BHUKIJIMKAE
TAKOT'0 KBaBOT'0 IHTEPECY Ta HAYKOBOI'O OOTOBOPEHHS,
10 HE CIPHSE CTBOPESHHIO HAYKOBOTO IMiIPYHTSI JUISI
BUpILIEHHS] HasBHUX y Wil cdepi mpodiem. Came
TOMY 00’€KTOM HaIIO1 HAyKOBOI YBard € OHE 3 TOJTi-
TUYHUX IIPaB, a camMe MpaBo OpaTu y4yacThb y rojiocy-
BaHHI 3a3HaYeHOI KaTeropii oci0, BU3HAYEHE Yy 3aK0-
HOJIaBCTBAX Pi3HUX KpaiH. MeTa cTarTi — Ha miIcTaBi
BUBUCHHS 3aKOHO/IABCTBA Ta JIOCBiNy 1HIIUX JIepXKaB
3aMpOTIOHYBATH MOYKJIMBI BapiaHTH ITOIOJIAHHS TICB-
HUX Ipo0ieM IpaBopeanizalii 0cid 3 0OMeXEHUMH
BHACIIIOK IICHUXO-1HTEIEKTyalbHUX BaJ MOXKIMBOC-
TAMU B YKpaiHi.

Bukaax ocHOBHOro marepiajly J0CTiTKeHHs.
Y cydacHOMY CBITI TPIOPUTETHE 3HAYCHHS MAalOTh
MDKHApOIHI JIOTOBOpH, CTaHgapTH y cdepi mpas
JIIOIMHM, 10 € OPIEHTHPOM Ta OCHOBOIO HAITiOHAIb-
HOT'O 3aKOHO/IaBCTBA JUIsl KpalH-y4acHUIlb 1 HakJa/a-
I0Th HA HUX TI€BHI 3000B’s13aHHA. MiKHApO/IHI CTaH-
nmapta y cdepi mpaB i cBOOOI JIONWHUA HE MICTATH
MOJIOKEHb 100 OyIb-SIKHX BHUHSTKIB Ul IEBHUX
KaTeropiit ocid, y T. 4. ¥ THX, XTO Ma€ IICUXO-1HTEIICK-
TyalibHI 200 KOMIUJICKCHI BajlH, 1HBAJiJIHICTh TOIIO.
l'apanToBaHnMid Mi>KHApOJIHWMH JIOTOBOPAMHU PiBHHUN
JIOCTYIT KOYKHOTO JIO MOJITUYHOTO JKUTTSI MICTUTBCS
y HHU3LI MDKHApOAHUX JOKYMEHTIB, cepell SKHX
OCHOBHHUMH € 3arajbHa ACKIapallis MpaB JIIOIUHU
1948 p., €Bporneiicbka KOHBEHIIis i3 3aXHCTy MpaB
Ta OCHOBOIIOJIOKHUX CBOOO/I JIFOANHH 3 TPOTOKOJIAMH
1950 p., MixHapomHuii MakT TPO TPOMAISIHCHKI
Ta moyiThyHi mpasa 1966 p. Ta gakyasraTuBHI MpoO-
TOKOJIXA TOIO. BUKIIFOUHE 3HAYEHHS JUIA i€l KaTero-
pii oci6 mae Konsenuis OOH mnpo npasa oci6 3 iHBa-
migaicTio 2006 p., SKa, BU3HAIOUW 0araToMaHITHICTh
oci0 3 HBaJiAHICTIO, 3000B’s13y€ JeprKaB-y4acHUIb
JoTpumyBaTHcs ii nonokeHb. CT. 29 3aknukae nep-
JKaB-y4acCHUIIb: a) 3a0e3neuyBaTu ¢(heKTUBHY H yce-

0iuHy y4acTh 0ci0 3 1HBaJIIHICTIO MPSMO a0o yepes
BUTFHO OOpaHUX TMPENCTABHUKIB Y TMOIITHIHOMY
Ta CYCHUILHOMY JXHTTi HapiBHI 3 1HIIMMH, 30KpemMa
iXHE MPaBO Ta MOXKIIMBICTh TOJIOCYBATH U OyTH 00pa-
HUMH; b) CIIpUATH CTBOPEHHIO OOCTaHOBKH, B SIKiH
0co0u 3 iHBaJIiAHICTIO MOTIH O e(eKTUBHO i yceOiuHO
OpaTtu yJacTh B YIIpaBIiHHI JAep>KaBHUMHU CIIPaBaMu
0e3 AucKpUMiHAIl Ta HapiBHI 3 1HIINMH, 1 320X04Y-
BATH IXHIO YYacTh y Jep:KaBHUX crpasax [1].

[IporomomreHHs piBHUX MpaB 0Ci0 3 IHBAIIHICTIO,
B T. 4. Uepe3 MEHTAJIbHI Ba/li, HE BUKIIIOUAE HA3BU-
YailHU{ BIUIMB MEJUYHOI CKIaJ0BOi YACTHHH — CTaH
¢iznuHoro Ta / abo MCUXIYHOTO 3M0POB’S, SIKHH
CYTTEBO BIUIMBAE HAa CIIPOMOXKHICTH PO3YMITH CBOI
Jii Ta gil iHIKMX 0Ci0, YCBIJIOMIICHO MISITH Ta IPH-
HMaTy pilieHHs, pO3yMiTH IXHI HacligKu. 3BUYAiiHO,
CTaH 370POB’sI caMe TaKuX OCi0 He 3aBXIH 103BO-
Jsi€ TTIOBHOIO MIpOI0 PO3YMITH CBOi MpaBa Ta NpH-
iMatn ycBimomieHi pimenHs. Came 1151 0coONMMBicTh
€ BUPIIAJIBHOIO AJIs1 0araTthoX JIep»KaB y BU3HAUCHHI
MIOBHOTO TIpaBa rojiocy abo ioro oOmexeHHs. o
pedi, pociiiceki mochinHuku y MoHorpadii «IIpun-
uun (opManabHOI PIBHOCTI Ta B3a€EMHE BHU3HAHHSA
npaBay, aHamizyrouu pimennas €CIIJI y cnpasax, ski
CTOCYIOTBCS MpaB OCI0 13 MCHXIYHUMHU PO3JIaJIaMHu,
3a3Ha4yar0Th, IO CYJ PO3TIISAIAAE CIpaBU OCi0 i3 TICH-
XIYHUMH pO3JIaJIaMi HE 3 TMO3HIIH HaIliOHAIBHOTO
IIpaBa €BPONEHCHKUX JePKaB, BIAMOBIIHO 10 3aKOHO-
JAaBCTBA SKUX OOMEXeHHs (1T030aBIIECHHS) OCHOBHHUX
mpaB 0ci0 Hemie3MaTHUX PO3IVISLIANOCS HE SIK MOpY-
LICHHS, a SIK PO3yMHE OOMEXXEHHSI IpaB JIIOIUHH, 1110
BH3HAYEHE 3aKOHOM 1 Ma€ JICTITUMHY MeTy [2].

Tak, CLUA six dhenepaTuBHa JeprkaBa Ma€ 3aKOHO-
JIaBYi TIO3UIIIT IMITATIB, SIKi MOXXYTh TIPUHIIAIIOBO BiJl-
PI3HATHCS Y MUTAaHHAX MOXIIMBOCTI 3a3Ha4eHOI Kare-
ropii oci6 Oparu ydacTh y rosiocyBaHHi. Sk 3a3Haqae
Yapnw3 Komnen (Charles Kopel), y Crionyuenux Illra-
Tax, Jie OUTBIIICTh BHOOPYHMX IEH3IB BH3HAYAETHCS
Ha piBHI 3aKOHOJABCTBA MITATiB, jumie B 11 BigcyTHI
0OMEKeHHsl BHOOPYOro mpaBa Ha MiAcTaBi poO3yMo-
BHUX BaJ a00 TCHXIYHOTO 3aXBOpPIOBaHHSA. [IBamIsaTh
ISITh I0TariB Ta OKpyr Komym0is mno30aBisioTh
IIpaBa ToJIoCy 0ci0, SKi 3a PIIIEHHAM CyIy HE MOXYTh
roiiocyBaru, Jes’sTh mTariB i [Iyepro-Piko mo30as-
JISIIOTh TPOMAISIHCBKUX TpaB Oy/lb-KOTO, XTO € MiJ
OTIIKOI0, TPH IITaTH HE BU3HAIOTH IMpaB 0Ci0, KOTpi
BBXAIOThCSI HE COMpPOS mentis (OCyIHUM — JIaT.),
a mrar MoHTaHa 1030aBise IpOMaASHCHKUX IPaB
«BU3HAHUX OOKEBITBLHUMH, SIKIIO AI€3aTHICTH TAKOT
JIOOUHM He OyJia IOHOBJICHA Y Tepe0aueHOMY 3aKO-
HOM TIOPSIKY». ABTOp 3a3Havae, M0, HE3BAKAIOUH
Ha IIMPOKE PO3MOBCIO[PKEHHI OOMEKEeHb BHOOp-
YOro IpaBa, siKi 0a3yrThCA Ha HAsIBHOCTI pO3YyMOBOI
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BiJICTAJIOCTI Ta / a00 MCUXIYHOI XBOpOOH, CHUTYyaIlis
y 1i# Kpaini cymepewnusa 3, c. 211-212].

V kpainax [liBneHHoi AMepUKH JemIo iHIa CHTY-
amisg. Hampukoman, y Mekeuni mpaBa TpoMagsiH He
MOXYTh OyTH ckacoBaHi abo0 OOMEKeHi, MPU3yIHHEHi
B IHIIMH cHOCi0, OKpiM CyIOBOTO pilleHHS. Y 3aKOHO-
JTABCTBI 1€l epkaBy, y T. 4. ¥ y Koncruryii, Hemae
3a00pOHU OpaTy y4acTh y TOJIOCYBaHHI 0c00aM i3 Ticu-
XIYHUMH po3TagaMy. THUM HE MEHIIIe, iCHY€ MpaKTHKa
M030aBICHHS TPOMAJSTHCHKUX TpaB OCi0 i3 MEHTalb-
HUMU TiopymeHHsMA. Sk 3a3nadae JI. Ilenposa (Luicy
Pedroza), me BingOyBaeTbcsi depes Te, IO TOCAIOBI
0co0H, sIKi MPaLIOITh Y BHOOPUUX OpraHax, € Ipo-
CTHIMH TPOMAJISTHAMH, a He MPOoQeCifHUME TIparliBHA-
KaMH, Ta 4epe3 CTePEOTUIH 1 yIIepeHKEeHHS BBAKAIOTH,
10 Y TOJIOCYBaHHI MO)ke OyTH BiZIMOBIEHO oco0aM 3i
3HIDKCHUMH PO3YMOBHMH 3II0HOCTSAMH, TaK camo,
SK 1 TUM, XTO TiepeOyBae i/l BIUIMBOM HApPKOTUYHUX
pedoBuH. Lle Oyno BkazaHO B OQimifHOMY TOKYMEHTI,
SKUM BOHM MaJId BUBYMTH. | 11€ He3BaXkarouu Ha Te, 110
y 2007 p. Mekcuka momyuamnacst 1o Koneewrtii OOH
npo TpaBa oci0 3 IHBANIAHICTIO, JIe Jiep)KaBaM BU3HA-
YaeThCsl 3000B’S3aHHA 3a0€3MEUNTH Y4acTh y TIOIi-
TUYHOMY Ta TPOMAACBKOMY JKHTTI OCi0 3 oOMexe-
HUMH MOKJIMBOCTSIMH HapiBHI 3 1HIIUMH, BKJIFOYAIOUH
ix mpaBo obuparm Ta OyTm oOpanmMm. HeszamoBro mo
¢denepansanx Budopis 2012 p. IFE (Instituto Federal
Electoral — ®enepanpanit Bubopunii [HCTHUTYT) po3-
POOUB 1 PO3MOBCIONIUB TIaM’SITKY JUIsl TPOMAJITHCHKHX
BUOOpUMX OpraHiB IJsi po3’sCHEHHS, IO ocolaM i3
TICUXIYHUMH PO3JIaJaMH He TIOTPIOHO BIAMOBIITH Y iX
npaBi Oparu y4yacTb y ronocyBaHHi. OnHaK 1€ IMOBi-
JIOMJICHHSI HE JIHIUIO A0 BCiX MOcamoBuX ocid 1 Oymo
PO3MOBCIO/PKEHO JINO 3alli3HO, IO MPH3BENIO JIO
rytaHuHd. BHacinok mporo y 2013 p. rpoMaasHuH
noJsiaB ckapry Jio HarioHansHOT pajy 3 monepe/pKeHHst
muckpuminanii (CONAPRED), mio 3acymkyBana ¢ak-
TUYHE 1T030aBJICHHS TPOMAISHCHKUX TIpaB 0Ci0 3 TICH-
XIYHUMH po3niazamu Ha BuOopax 2012 p. Lleit Bumamgox
CTaB TTOIIITOBXOM JIIsl TPUBEICHHS Y BiIIIOBITHICTb ITif-
3aKOHHHX aKTiB MEKCHKH Ta IPOBEICHHS POCBITHUIIb-
K01 poOOTH cepe]1 MpaliBHUKIB BHOOPYMX OPraHiB 1010
JTOTIOMOTH 1HAWBIZAM, SIKi MAfOTh Oa’KaHHs TOJIOCYBAaTH,
Ta OO0 TMONEPEIHKECHHS BUIAJIKIB JUCKPUMIHALII TTi]T
yac npoBezieHHst BUOOpiB [4, c. §].

Konctutynist  PecriyOmikun  IManmama 1972 p.
MPOTOJIOLIY€E, L0 TOJOCYBAaHHS € OJHOYACHO 1 Ipa-
BOM, 1 OOOB’A3KOM KOKHOTO TrpoMajsHuHa Ilanamu
(ct. 135 Koncturyii i€l pecmyoniku). OnHaK €IMHOO
CaHKLI€IO0 32 HETOJIOCYBAHHS € BUKIIFOUEHHS 3 PEECTPY
BUOOPIIB 1, SIK HACIZOK, BTpaTa MOJITHYHUX TPaB JJIst
THX, XTO HE OpaB y4acTh y TOJIOCYBaHHI IIiJT 9ac TPHOX
BUOOPIB miapsiz. Tox, sIKIo ocoda i3 TICHX0-1HTeIIeKTya-
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JHHUMH BaJlaMi He Oepe y4acTh y TOJIOCYBaHHI TpHUi
4yepe3 CTaH 3/10pOB’s, HEMOXKJIMBICTb 3PO3YMITH IIFO
JI0 UM 3 HIIMX [IPUYKH, TO BOHA aBTOMaTHYHO 11030aB-
Js€ThCs poro mpasa. Colif 3a3HauuTH, O Oyab-ska
0co0a, KoTpa BTpaTuIia Take PaBo, MOXKE TTOATH 3asIBY
JI0 MICIIEBOrO BimainenHs: Bubopyoro TpuOyHamy ais
BKJIFOYEHHSI FIOTO /10 BiATIOBITHOTO CIHCKY |5, C. 4].

B Aprentusi Takox 0coOH i3 NCUXIYHUMH poO3JIa-
JTAMH MAroOTh 1 TIPaBO i O0OB’S30K TOJOCYBATH, SIKIIO
HEMAa€ BIIMOBIAHOTO pIIICHHS 3a00pPOHHOTO CyIy
(cymoBa nexmapariisi) [6, c. 8; 7].

Y Konucturyriii PecrryOmikn Umuti 1980 p. micms koH-
crutyuiiiHoi pedopmu 2014 p. ronocyBaHHs € 100po-
BIUIBHUM, a OQilifHO BU3HAIOTHCS BUOOPHUI ITpaBa JIHIIe
TPhOX Kareropiii ocid — rpomajsH Ywii, KHTeTiB-
HepesueHTiB Y i oci0, sKi He € TpoMaisTHaMU i€l
kpaiau [8, ¢. 3]. BomHoyac oOMekeHHsT OpaTh y4acTh
y TONOCYBaHHI Bu3HadeHO y cT. 16 Konctutymii Pec-
myOmmikn Ywiti, e BKa3aHo, IO TPOMAISHU TT030aBIIs-
IOTBCSI IOJIITUYHHMX TIPaB y pa3i po3yMOBOi BiJICTaJIOCTiI,
miaTBepILKeHO1 y cyai [8, c. 4]. LlikaBo, 1110 TpoMaIsiH,
3acyIPKeHl 3a TSOKKI 37I0YMHH, TaKOK OOMEXeH1 y mpaBi
roJI0cy.

Kpaiam €Bponm BKe TaBHO TN BUCHOBKY
IIOJI0 JIOLIBHOCT] HaJIaHHS TpaBa TOJIOCY BCIM 0CO-
0aM, HaBITh SIKIIO BOHM MAlOTh IICHXI4YHI, IICUXO-IHTE-
JIeKTyasbHI Ta / a00 KOMIUIEKCHI BaJil 3710poB’s. Tak,
y HimeuuunHi 0cobu i3 ICUXIYHUMH PO37IailaMi MaroTh
TIPaBO TOJIOCY, IPUYOMY JIOTIOMOTTH HOTO peaizyBaTu
TaKiil JIIOIUHI MOXE MPU3HAYCHA CYJIOM JIJIsl HaJIaHHS
nonoMoru ocoda. OOMEXHTH TIPaBo TONOCY B il Kpa-
fHi MOXKHA 0c001 y TOMY pasi, SIKIIO ili BCTAaHOBJICHO
MOCTIHHY JI0TIOMOTY, OOCITyTOBYBaHHS i y4acTh B ycCiX
cnpaBax iHmmx oci6. Lle, Ha Hamy MymKy, dyKe Tepe-
KIIMKA€ThCSI 3 YKPAaiHCHKUM BapiaHTOM OOMEKEHHSI
Ta 1Mo30aBJIeHHs Ji€31aTHOCTI, Komu 3a KoHcTHTyIIi€0
VYkpaiHu He Mae TpaBa rojocy JMiie 0coda, BU3HAHA
cynoMm HemiesaarHoro. LlikaBoro ocoOmmBicTro Himeu-
YUHA € Te, 10 OCOOW, KOTPi MPOKUBAIOTH Yy TICHXia-
TPUYHHX 3aKiIaaax (JIIKapHsIX), TAKOXK 11030aBiIeHi Mmosti-
TUYHUX TIpaB [9, c. 3].

PosymoBo BinicTani ocoou B ITaumii He MOXyTh OyTH
1mo30aBieHi paBa royocy. J1o Toro kK, 3aCTOCOBYIOThCS
creniabHi TONOKEHHS, AKi CIPHUAIOTH 1 3a0e3nedy-
FOTh O€3MePEIKOTHIN JOCTYII 1 X yJacTh y BHOOpax
[10, c. 3]. «PaMKOBHIi 3aKOH TIPO JIOTIOMOTY, COLIIATTbHY
iHTerparmiro Ta mpaBa iHBamiAiBy («Legge-quadro
per I’assistenza, 1’integrazione sociale ¢ i diritti delle
persone handicappate») Ne 140 Bix 05 mrotoro 1992 p.
y CT. 29 «3miiicCHeHHS MpaBa TOJI0CY» HaTOJIOMIYE, 110
il 4ac MpoBeACHHS BUOOPUYMX KOHCYJBTALil MyHi-
[UIIAJITETH OpPTraHi30BYIOTh MOCIYTH TPOMAJCHKOTO
TPAHCIIOPTY 3 METOIO CIIPUSIHHS JIOCSTHEHHIO TUTHHAID



Koncruryuiline npaBo; MyHinunaabHe npaBo

Uil 0ci0 13 TOpPYLIEHHSAMH MEHTAJIBHOTO XapakTepy.
[I{o6 monermmTy peami3ariio mpaBa TOJIOCY, MICIICBI
BIZUTITM OXOPOHU 37J0POB’SI MPOTSITOM TPHOX HIB, IO
MePeyIOTh KOHCYJIBTAIisAM 13 BHOOPIB, TapaHTyIOTh
HasIBHICTb y KOXKHIM IpoMa/ii HaJIe)KHOT KUTLKOCTI yIIO-
BHOBa)KCHUX JIIKapiB IS BU/IA41 CYITPOBITHUX TIOCBI/I-
YeHb 1 BIANOBIOHUX MeOWYHUX moBimok. Y. 3 el
CTaTTi BU3HAYAE, IO AOBIPEHUI CYIyTHUK CTSKHTH 32
HeTpale31aTHIMU IPOMasIHaMH, sIKi He MOXYTb pea-
J3yBaTH CBOE IPABO TOJIOCY HA BUOOPUIM MiNMBHHUIII.
CyInyTHUK NMOBMHEH OyTH 3apeecTpoBaHHUH y BHOOp-
4yux crirckax. JKoieH BUOOpeIbh He MOYKE BUKOHYBATH
¢GyHKLi0 cympoBony Ui Okl HDXK OfHi€D ocobn
3 iHBamigHICcTIO. [IpraoMy ocoba, 10 CYTPOBOIIKYE,
MOBMHHA MaTH MOCBITYEHHS 13 3a3HaYCHHAM BUOOPUOi
TIUTBHUII, J1e BOHA 3/iiicHIOBaB cymposin [11].

Bigmosigno mo cr. 36 (2) Koncruryuii Pymymii
0cOOM 3 IHTEJEKTYalbHOK HEIOCTATHICTIO (PO3y-
MOBO BijcTaji) ab0 i3 MCUXIYHUMHE 3aXBOPIOBAHHIMHI
HE MOXYTb TronocyBaTd. OCKIJIBKHM IPaBO TOJOCY
€ 000B’SI3KOBOI0 YMOBOIO JIJIsl peajri3allii macHBHOTO
BHOOPUOTO TpaBa, TO i BOHO TaKUMH 0CO0aMH BTpa-
qaeTbesl. Bee pymyHCbKe BHOOpUE 3aKOHOIABCTBO MicC-
TUTH TIOJIOXKEHHS, 10 CTOCYIOTHCS MOBHOTO BUKIIIO-
YeHHs 3 BUOOPUOro Mpolecy oci0, sKi MarOTh Baju
TICUXO-IHTENIEKTYaIbHOTO XapaKTepy. 3aKOHOIABEITh
HE MPOBOIUTH PO3PI3HEHb MIXK THUITAMH Ta CTYIECHEM
po3ymMoBHX Bajl. OIHAK BUKIIIOYHE [TPABO OOMEXKYBaTH
IPOMAJISTHCBKI TIpaBa TPOMAIsIH Ha MiJICTaBl HAasBHUX
PO3yMOBHX Ta / 00 MCUXIYHUX BaJl HAJIEKHUTH CyldaM
[12, c. 34].

BianosigHo 10 3akoHogaBcTBa MaJIbTH TPOMa/ISTHH
KpaiH{ 3a3BHYail MArOTh MPABO TOJIOCY Ha BCiX BHOO-
pax, aje iCHye HM3Ka yMOB, IO OOMEXKYIOTh aKTHBHE
Ta acuBHE BHOOpUe MpaBo ocoOu. Sk i B iHIIMX Kpa-
{Hax, 11e IeBHi BUOOpPUi IeH3H, cepell IKUX, KPiM BiKY,
€ HasBHICTh NICHXIYHUX BaJl i CKOEHHSI KDUMiHAIIBHOTO
3JI0YMHY a00 3JI0YHHY, TIOB’S3aHOTO 3 BHOOPUUM ITPO-
necoM. Y Koncrutynii Manbtu (cT. 58 (a)) BU3HaUCHO
MOXITUBICTD TT030aBJIEHHSI BUOOPIIIB 13 TCUXIYHIUMU
po3yagamu mpaBa OpaTd y4acTh y TOJOCYBaHHI, ajie
JMIIe y pa3i BU3HAHHS 1X HEOi€3AaTHUMH ado SIKIIO
B IHINUH cmoci0 BH3HAHI TaKWMH, IO HE PO3YMIIOTh
CBOIX il Ta il iHmMX 0ci0. bijbmn geTanbHO Hpo 11e
Haerses y cT. 27 3akoHy PO 3aralibHi BHOOPH, Bi/IIO-
BIJTHO /10 siko1 MeinYHa KOMICisi, CTBOPEHA Bi/IIOBITHO
10 cT. 14 1poro >x 3aKoHy, PO3INISAAE TaKi CIpPaBH
1 yXBaJiO€ BIAMOBIAHE PIIICHHS, SKE BBAYKAECTHCS
OCTaTOYHHUM Ta 000B’s13k0BUM [13, ¢. 3].

BucnoBku. Tox, mpoanHamizyBaBIIM 3aKOHO/AB-
CTBa JICIKUX KpaiH sIK AMEpUKH, TaK 1 €BpOIH, MOKHA
JUATH BUCHOBKY, IO MHUTaHHS JOCTYIy OCi0 3 oOMe-
’KEHVMH BHACJTIZIOK TICUXO-1HTENIEKTYJIbHUX BaJ] MOXK-

JIMBOCTSIMM MOYKHA TIOJUIMTH Ha 3 rpymnu (1iKaBo, 1o
CIA, 3Bakaroun Ha pi3HE 3aKOHOIABCTBO KOKHOTO
ITaTy, MOXKHA BIJIHECTH JI0 BCIX TPHOX IPYI):

1 — xpaiHu 3 BIIKPUTHM JOCTYIIOM TakuX OCi0 10
ronocyBanHs (mesiki mraru CIIA, Mekcuka, ApreH-
THHA, [Tamis);

2 — kpaiHu, 7 ICHYIOTh TIeBHI KpUTepii, 3a AKUMHU
BU3HAUYAIOTHCS 1HJIUBITYabHI CIPOMOXHOCTI 0COOU
3IIMCHIOBATH BOJICBUSIBIICHHS, PO3YMITH CBOi i
Ta ixai Hachiaky (meski mraru CIIA, [Tanama, Himed-
yypHa, MaJbTa);

3 — kpaium, Ae, HE3BKAIOYM HA THIT 1 CTYIIiHb
[ICUXO-1HTEJIEKTYAJIbHUX PO3J1aJIiB, BIICYTHIM OCTYII
JI0 TIbOTO BUIY MONITHYHKX ITpaB (nesiki mraru CIIIA,
Yumi, PymyHis).

Criparo4rch Ha 3arajJbHOEBPOIIEHCHKY TEH/ICHIIIIO,
nenaiti Outeiie kpaiH-wieHiB €C Hagamm ocobam, sKi
nepeOyBaroTh ITi/1 OITIKOIO Yepe3 iHTeIeKTyalIbHi Ta IICH-
Xi4HI Bajy, MPaBO OpaTH ydYacTh Yy BOJICBHUSBIICHHI.
Cepen Takux KpaiH, OKpiM po3msiHyToi Hamu Himeu-
ynny, 1 [anis, @Opannis, Icmanis. Ane eBponelicbka
CIIJIFHOTA BUCJIOBIIIOE CTYpOOBaHICTh THM, IO ¥ J0Ci
y HU3L1 KpaiH 3aluIIaoThcsl OOMEKEHHS 100 3a3Ha-
4eHoi Kateropii 0ci6. MeTbest po CTBOPEHHS yMOB UTst
JOCTYITY LIUX JIFOZICH He Jviie Oe3MmocepeJHbO JI0 TOJIO-
CyBaHHS, a i 10 BUOOpUOi iHpopMallii yepe3 aaanTariiro
ii 3micTy Ta criocoOy noadi st 0cio 31 3HYKEHUM 1HTe-
JICKTOM (BUKOPHCTAHHSI «JIeTKoi MoBW»). Komicap Panun
€BpOITH 3 TIPaB JIOAWHN TAKOK JTOTPUMYETHCS TIO3UITIT
PIBHOTO JIOCTYITy /0 TOJMITHYHMX TPaB yCiX Kareropiit
0Ci0 3 OOMEKEHUMH MOMKIIUBOCTSMH.

MoxIMBO, Taka JyMKa € JHCKYCIHHOW, aje, Ha
HAIII TIOTVISI]T, ONTUMAITEHUM 1 PalliOHaIbHUM JIJIsl YKpa-
THH € TIPUHITAI TOOYIOBU BHOOPYOi CCTeMU MaibTH,
ne MemudHa KoMicisi Oe3mocepeHbO HarepeIoIHI
BHOOpIB BU3HAYAE CTaH TCHUXIYHOTO, TICHUXO-IHTEIIEK-
TYaJILHOTO 3JJ0pPOB’sl 0COOM Ta i CIIPOMOKHOCTI came
y 1ieii yac Opartu ydacts y Bubopaomy nporeci. [lopis-
HIOIOUH IIF0 CHCTEMY 3 YKPaiHCHKOIO, JIe CyIOBO-TICH-
XiaTpHyHa eKCIepTH3a OIMH pa3 Ha AEKIbKa POKiB,
a iHOAI W OmHOPA30BO BHM3HAYA€ BIUIMB XBOPOOW Ha
MPaBOCYO EKTHICTH OCOOM Ta CTYIMiHb OOMEKCHHS
nie3natHoCTi (TMMOBHE a00 YacTKOBE), MOMIIMBO OyIo
0 MOMUTEHO MPOBOAUTH (HaXiBISIMH METUIHUAN OTIISI
Takux 0cCi0 came JUIs BH3HAYEHHS iX CIIPOMOXKHOCTI
PO3YMITH CYTHICTh BHOOPYOTO TpOIeCy H yCBIiIOM-
JICHO Oparu y HhOMY ydacTb. Taka mporeaypa BOaua-
€TBCS PaIliOHATLHOIO, 00 MOYKe BU3HAYUTH aKTyallb-
HUI cTaH 0coOu HamnepeaoHi BUOOPIB, a HE 3arajioM.
Le, y cBoro uepry, CnpuATHME peajizawii MpUHINIIB
BHOOPUYOTO TIpaBa, B T. 4. PIBHOTO BHOOPYOTO TIpaBa
Ta HENPUITYCTUMOCTI BTPyUYaHHS Y TIPOIISC BOJICBUSIB-
JIeHHS (BUTHHUX BHOODIB).
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Filipska N.O. THE RIGHT TO VOTE OF PERSONS WITH PSYCHO-INTELLECTUAL
DISABILITIES: EXPERIENCE OF AMERICAN AND EUROPEAN COUNTRIES

The principle of equality, enshrined in a number of international human rights treaties, has no exceptions
and is not limited by health features. It is also applied to the right to equal access to political life, which includes
the right to vote. The author of this article addresses the issues of access to this right by persons of a special
category — persons with psycho-intellectual (mental) health disorders. This category of persons is of scientific
interest because of its specific feature and difference from others, which is in close connection of the process
of right-realization with the persons state of health, with the possibility of making an informed decision and
understanding of its possible consequences. In order to clarify the situation in some countries of the world, we
have conducted studies of some countries of the North (USA) and the South (Mexico, Chile, Panama) America,
Europe (Germany, Italy, Malta, Romania). Those studies became the basis for the conclusion that the laws of
these countries have different approaches to the access of persons with psycho-intellectual disabilities to the
electoral process, including both active and passive voting rights. We have conditionally divided those states into
3 groups according to the degree of access to voting — countries with open access for such persons to voting; those
countries where there are certain criteria, which determine the individual abilities of a person to exercise his will,
to understand own actions and their consequences, countries where, despite the type and extent of disorders
of such a spectrum, there is no access to this type of political rights. Notably, there are all three options in the
United States, where each subject of the federation has its own legislation. It has been also noted that there is a
tendency over the last decades not to restrict the voting rights of persons because of their mental disorders within
the European Union. Besides, there are some opinions on the advisability of amending the national laws of some
EU countries to abolish the mental health qualifications and dispositive legal capacity (if there is a defensor).

Key words: political rights, right to vote, persons with psycho-intellectual disabilities, persons with disabilities,
electoral qualifications, restriction of the rights, Convention on the Rights of Persons with Disabilities.
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